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Passed by Shri Uma Shanker, Commissioner (Appeal-I)

Assistant Commissioner, ~ ~ ~.A'bad-I 8RT \iTifr ~ ~ x:f 08/CX-I
Ahmd/AC/PS/2015 f=fa: 05.11.2015 gfra

Arising out of Order-in-Original No. 08/CX-I Ahmd/AC/PS/2015 dated 05.11.2015 issued by
Assistant Commissioner, Central Excise, Div-I, Ahmedabad-I

3l'-llc1cbcil cl?T -;:rr:r ~ tfciT Name & Address of the Appellant/ Respondent

Mis. Creative Printers Pvt.Ltd., Ahmedabad

al anf ga sr4ha 3mgr ? ariats 3rpra mar at ae z am±gr f qenfenf f)a
sag ·g er 3rf@rat at 3rfta u gnterur 3rd IgT cfix "IBlmT % I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authori~y,)~tn~··t~oj\ling way :

/- .so»,.Gs}}
naer r gr)err rhea: ,<a?%]
Revision application to Government of India: it_..:( fjf· ·t~~,
(4) #4a smrza zgc sf@fm, +o4 smr <rt«.kif.'«ya #jij#et b a # pear srr tu-err pr uga a 3iaf g=terr am4a=a srefli #f@%pi,_±et,nan, f@la anrza, rura @qnT,
aen ifra,aa s#a. «re mt, ne fen : +oohs<if#fl?sip@vfsr
(i) A revision application lies to the Under Secretary, to tlieGovt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to s~b-section (1) of Section-35 ibid :

(ii) zaf nra "$1 mfrr m ua hf zn ara fa4 nasnn m 3F[! cbl-<'&l,i Tr at fa4t
'l-lo-s1•11x ~ ~ 'l-lu-s1111x # l=flc1" "R vrm ~ wf #. uT fat qrsrm zuqur 'cfffi erg fcITT:Tr cbr-rufA
# m ~ 'l-lo-s1111x # m l=flc1" al ufaan hr« g& et 1
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(a) a are ft z z vg Plllffaa l=JlcYI tR m l=JlcYI cfi fclP!l-ff 01 it ~ ~ ~
l=flc1" "Cfx 3qrzrca # Remi \Yl1" anaae fa4tz zn gar # Raffa i I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) u? zen ml gra fag R- +rd # ElWx (~"Cflc1" m ~tGFl cITT) frrnci ~ Tfllf l-1@" °5f I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3l~~ cB1~~ cfi :f@R cfi fut;: \i'IT ~ ~ 1'fRl cB1 ~ t 3ITT' ~ 3TrnT \i'IT ~ .
tITTT ~ R"Wf cfi ~ ~. 3flfrc;r cfi &ixT cJTfur cIT 'Wflf ~ m mc;" T-j fclrn~ (-;:f,2) 1998

tITTT 109 ~~~ -~ifl

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. =+"!-.--,, ·

(1) ~~~ (3~) PilP-J1c1c11, 2001 cfi A--wr 9 cfi 3TffTl'c'f FciPifctcc m~ ~-8 T-j GT >lidm
T-j, ~ 3imT a TR am2 hf fiia -a'lrr lffif cFi 'l-'i'rffi' ~-3imT ~ 3flfrc;r 3imT cBt GT-err
,Rzii # r1 fa a4aa fanu aRi sr# er arr g. pl ggjf a 3ifa arr 35-z a
~ 1:Bl' cfi :fIBR cfi ~ cfi m~ i'r3ITT-6 "cfTc,Jlrf ct)- >l"f-r 1fr iRf ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 0
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa 3ma # ml sii icra m ,0 erg ffl 'llT ~ cp1-J 'ITT ill ffl 200/- ffi :f@R
at unr; at sregi vicar va v Garg x1 \J''lffc'J if ill 1 ooo / - cti' m :f@R cBt ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

xWIT zyc, atu naa zyes gi iara 3r@tarn~!Ei-cITTUT cfi ~ 3~:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) -~~~ 3~. 1944 ct)- 'c.ITTT 35-Eft/35-~ cfi 3TffTJ'c'f:

Under Section 35B/ 35E of CEA, 1944;.,s;~:a!i'pif~i~li'es to :-
•.. "£! ·affawr peants iaferfa v#if-ye,hit3ad zyes va var a4lat znrznf@era»Ur

an air near de «tan is. am. •/gg/$Reg st%y
the special bench of Custom, Exci~i/:.~,.strv;c.~/1;f}1ppellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all'Ql~ttecs.-Jel'§tfng,,fu classification valuation and.

·,.;;, .... ,-./
ffR 4Roa 2 (1) a i aa sra a3raa6 arfh, ar@hat a mm i vim zycan, #z
sure zyca vi aa 3rat1 zmznrf@an (rec) 46 ufga eh#hr 9hf8at, rerara i 3it-20, q
~ i51R=clc<1 cJil-lJl(l□-s, irm□fr ~. ~Wli:;1€Jli:;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) a€ta sarza gen (3r4ta) Pura«d, 2001 ct)- tITTT 6 cfi 3TffTJ'c'f Wf-5f ~--~-3 T-j ~ ~~
a4l#ta nraf@ravi at nu{ 3rft # fclTri& 311frc;r ~ ~ 3TrnT cB1 ar ufli fea usi sure ye
cti- 1-JTll, ~ ctr· l=fiTr 3j aura ·IT G4fI I; s nl u3 an % cJ6T ~ 1 ooo/- i:ifm~
ii.fr 1 ~~~ cti- 1-JTll, Rli\i, cti- 1-JTlT 3j mmraa TzIl uif 6T; 5 C'l"Rsf m 50 C'l"Rsf (fcp if ill
~ 5000 I- ta hf ztfi Git unr zyea at 1-JTll. Rli\i, ct)- 1-JTlT 3it aura zzn if 6q; 5o
C'l"Rsf 'llT ~ v'[Jfcfl t cffi'i ~'C! 10000/- q\'Jx=r 1trA'l 'efrfl I ct)- ffi ~ xRrite.lx cfi -;,r=r x1
~~lfct-Jct ~ ~fCfc cfi X<lCf T-j 'fi1i'cl d1 Gray u gr Ur er # fcnm rfffqa ·H140'tf.icli fil'5f cfi fcJ, cB1
grnr at t u@i ear ~~ ct)- lllo ft-l?.IB t I
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(si)



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of cintral . Excise(,l\ppe9.J) .Rules, 2001 and shall be
accompanied against (one which af'least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf& za arr i a{ np an?ii mtmr zh & at r@la pasir fr; #t ar grrwja
ctiT 'ff fa0at an a1Reg g« 1 a sh g; ft f frat rel cnm 'ff m $ ~ <1mft~ 3~
zqqTf@taut at va 3rat zq a£u val at va am4a fut uar at
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0
(5)

(6)

o·

;:;q1lJlc1llp 3~ 1970 "<:IW "ffiTffm'f 61 rgqP-+ # ziafa feafRa fay 374ira am<a z
Te 3ran zqenfenf fvfzr If@ran) a arr?gr 11 'ff ~ cp"[ ~ Wt" "C!x ~.6.50 tRt cnf ;:;q1lJlc1llp
feasz amt @tr arR
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za ail iif@a mat a friaruta are fraii c#r 3ITT 'l-11 ear 3naff« fut Grat a it v#tr ye,
a4a sna yea vi hara 37fl4a =znf@raw (mraffaf@1) Pm, 41962 # ffa &r

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#mt grca, ta sna yca vi hara an#a nu@raw (fez), uf arfhit # mrr if
~~(Demand) i::cf ?;s (Penally) cnf 1o% qa srm #+t 3rfari ?k I graifa , 3f@rasarqa sm 1o #ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~~3-l'tt 'BclTaa3iria, 9nf@a ztar "afar fr~"(Dutv Demanded) -
3 '

(i) (Section) Ns 11D ~~~drf0ufu; _.,,.<'5i~i;; ii,-;:;_.,,.._
·. .<.-%3\
(11) fi;rm~~~'cFl'ufu; . • .·:-- ···~-.....~-\-·,,:~
(i) rteMeeetar±a«a zrff "?',

» +« #««er««arr#scan«eraa #}«kids 'if aree«r«rear&.
·.,_"' ' __ •,,. ,.,,;_,,--~,w ·t,,"·»a4?\ ,nae·o

For an appeal to be filed before the CESTAT~~~Q_o/~trre Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condit)on for filing appeal before,BESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~at~-~ ma-~r <fl' gfc!r~~<fl' ~a=r ~ \l'Fcl1 w.rcrr \l'Fcl1 ar aug faff@a zl at zi fa
-nr ~l'Fcl1 <fl' 10°;., 31o@1af tR 3TR ~~~ fcla1Ra ~~~<fl' 10% 31o@1af u # sr at I

2 2

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute."
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Order-in-Appeal

M/s. Creative Printers, Kalidas Mill Compound, Gomtipur, Ahmedabad (for

short "appellant") has filed this appeal against Order-in-Original No. 08/CX

I/Ahmd/AC/PS/2015 dated 5.11.2015, passed by the Assistant Commissioner, Central

Excise, Division-I, Ahmedabad-1 Commissionerate(for short - "adjudicating authority").

2. Briefly stated, a show cause notice dated 18.3.2015, was issued to the

appellant, alleging that they had wrongly availed CENVAT credit on 'Aluminum Litho

Plates', as capital goods under CENVAT Credit Rules, 2004 [for short -"CCR '047].. The

notice, inter alia, proposed recovery of the CENVAT credit wrongly availed amounting to

Rs. 1,11,478/- along with interest and proposed penalty under Rule 15(2) ofthe CCR '04.

The adjudicating authority, vide his impugned order, confirmed the demand along with

interest and also imposed penalty on the appellants.

3. Feeling aggrieved, the appellant has filed this appeal, on the following grounds:

0

•

II

•

o that there is no relevance of accounting treatment given to any cost or expenses in the
definition of "Capital goods" under Rule 2(a) ofCCR '04;

o that as per Rule 2(a) of the CCR '04, all goods falling under Chapter 84 and used in the
factory, are capital goods and therefore, Aluminum Litho Plates, falling under Chapter
84 are capital goods;
that as there is no dispute on classification of the said goods and the fact that they were
used in the factory, the credit availed is valid;

• the credit was entered in the CENVAT register and details mentioned in the returns,
which was never objected and .therefore, there is no suppression on the part of the
appellant; that they wish to rely on the following case laws:► India Tin Industries [I 994(70)ELT731 (Trib.)]► Bony Rubber Co.Pvt.Ltd. [199684)ELT 58]► DJ.Vora, Batlibo.i & Co. Ltd. [199930) RLT 223]
that credit is denied on the ground thatg they,had not claimed depreciation; Rule 4
provides that the assessee was not entitled'to·avaikCENVAT Credit, if depreciation was
I . d· -_. _,,, / ,·,- . ..___:/,_r:,'
camme ,. ,7 ;e \3'
that if the lithographic plates do, tfot iierit;consideration as capital goods, then it would
merit cons1deraton as Inputs and\credit ofthe same/would be admissible as Input; that
they wish to rely on the followingjudgements;/? '► Pattabi Enterprises [2013 (292)ET-78] l

> Sanghvi Forging and Engineeritg [214302)ET 136]
)> Modi Rubber [2000(119) ELT 197].---

that extended period cannot be invoked; that they wish to rely on the following cases:► Continental Foundation [2007(216) ELT 177 (SC)]► Mis. Jaiprakash Industries Ltd. [2002(146) ELT 481 (SC)]

·o

4. Personal hearing in the matter was held on 18.10.2016. Smt. Shilpa P.,Dave ,

Advocate, appeared on behalfofthe appellant and reiterated the grounds mentioned in the

appeal memorandum. She also submitted copies of certain citations which they wished to

rely on.

5. I have carefully gone through the facts of the case, submissions made by the

appellant in the grounds of appeal and averments raised during the personal hearing.

6. The issue to be decided in the present appeal is whether the credit availed on

Aluminum Litho Plates is admissible under the CENVAT Credit Rules, 2004 or otherwise.
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0
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7. Aluminum Litho Plates, falling under chapter heading 8422 of Central Excise

Tariff Act, 1985, are basically engraved plates on which the material for printing of the

customer, is engraved. The utilization of such plates generally will not be a onetime affair.

If the matter and the material required are the same, Lithographic plate, which has a

particular life span, can be repeatedly used for printing. The appellant, it is alleged has

availed and utilised the CENVAT Credit on such plates, as capital goods during the period

from 14.9.2010 to 30.11.2014. The adjudicating authority has sought to deny the credit,

as capital goods on the grounds that [a] the appellant had charged from their customer the

total cost of such plates; [b] that these are consumables and are inputs; [c] that they had

not capitalized the goods and it was shown as an expenditure during the financial year;

and that they had not claimed depreciation on such goods.

8. Since the dispute revolves around capital goods, the relevant portion of the

definition of capital goods, as defined under Rule 2(a) of CCR '04, is reproduced below,

for ease of reference;

a) "capital goods" means :-
(A) thefollowing goods, namely :
(@) all goodsfalling under Chapter 82, Chapter 84, Chapter 85, Chapter 90, [heading 6805,
grinding wheels and the like, andparts thereoffalling under heading 6804] of the First
Schedule to the Excise TariffAct;
(ii) to (viii) ,
used-
(]) in thefactory of the manufacturer of thefinal products, but does not include any
equipment or appliance. used in an office; or
[(IA) outside thefactory of the manufacturer of thefinal productsfor generation ofelectricity
for captive use within thefactory; or]
(2) for providing output service;

9. On going through the definition, one thing that is evident is that all goods

falling under chapter 84 are capital goods. Incidentally, Aluminum Litho Plates, fall42.7%6
under chapter heading 8422. Further, it is,abjndaitly'-le@%,'that none of the first three

objections [mentioned in para 7 supra] raised6fa#aj#ate}id6g}authority for denying the•. +.kl
credit, find any mention in the definition } c4pita] good@lj Further in respect of

derestato», Rale 4@) or ccR4 sass tic5Ar,fsjreseat or coital goods
shall not be allowed in respect of that part of the~-vali:1(?0~ital goods which represents

the amount of duty on such capital goods, which the manufacturer claims depreciation

under section 32 of the Income Tax Act, 1961. There is however, no condition that

CENVAT credit under capital goods cannot be availed if the goods are not capitalized.

In-fact, the adjudicating authority has not pinpointed as to under which rule of the

CCR' 04, these four restrictions are imposed for availing CENVAT credit in respect of any

item as capital goods. The OIO. fails in this regard.
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1 0. I find that the adjudicating authority has relied upon the case of Pattabi

Enterprises [2013(292)ELT78], for holding that these are goods are in-fact, inputs.

However, if one goes through the judgement, it becomes clear that in the said case, the

assessee was availing credit of the plates as input and it was the department which was

insisting that it was a capital good. Surprisingly, in the case ofthe appellant, the Revenue

has taken an entirely divergent view.

7. There is no dispute that the goods merit classification under chapter 84.

Further, the grounds taken for rejecting the availment of CENVAT credit by the

adjudicating authority is also not sustainable. However, even ifthe goods were not capital

goods, as is being claimed by the adjudicating authority, on the basis ofthe judgement in

the case of Pattabi Enterprises [2013(292)ELT78], even then CENVAT credit, cannot be

denied under the head inputs, in view ofthe judgement ofthe Hon'ble Tribunal in the case

ofM/s. Sanghvi Forging and Engineering Ltd [2014302)ELT 136], wherein under para 5.4,

it is held as follows:

5.44s per the ratio as reproduced above, an assessee is eligible to avail Cenvat credit of the same
items under input category, the same cannot be denied on the ground that the credit was claimed as

8 ,ap:l:::,ofthe foregoing, if the goods1~[:Wi:{~iled as capital goods
are subsequently, considered as consumable goc:\ds~~inptit~iii~ lot capital goods, even
then the appellant is eligible to avail credit in re;~tjiftlli'tiad"goods as inputs. Credit

cannot be denied on the ground that it was claimed wrongly under 'capital goods'. The

judgement in the case M/s. Modi Rubber Ltd. [2000(119) E.L.T.197 (Tri.LB)], relied by

the appellant, is squarely applicable to the present dispute.

9. In view of the above, I set aside the impugned OIO dated 5.11.2015 and allow

the appeal filed by the appellant , with consequential relief, ifany.

0

0

10.
10.

3 4hast rr za# a± 3rft m fart 3ln at# fan srar kt
The appeal filed by the appellant stands disposed ofin above terms.

Date:«{710/2016

.%:
Superintendent (Appeal-I)
Central Excise, Ahmedabad

w%?
(3mr gi#)

3WTin (~ - I)..:>
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BYR.P.A.D.

To
Mis. Creative Printers Pvt.Ltd.,
Kalidas Mill Compound,
Gomtipur,
Ahmedabad-380 021

Copy to:-
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Principal Commissioner ofCentral Excise, Ahmedabad-1
3. The Additional Commissioner (System), Central Excise; Ahmedabad-I
4. Pie Deputy Commissioner, Central Excise, Division-I , Ahmedabad-I
$ Guard file.

6. P.A



%


